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Office of the Secretary of the Treasury § 10.69 

(b) Effective/applicability date. This section 
is applicable beginning August 2, 2011. 

§ 10.67 Proof; variance; amendment of 
pleadings. 

In the case of a variance between the 
allegations in pleadings and the evi-
dence adduced in support of the plead-
ings, the Administrative Law Judge, at 
any time before decision, may order or 
authorize amendment of the pleadings 
to conform to the evidence. The party 
who would otherwise be prejudiced by 
the amendment must be given a rea-
sonable opportunity to address the al-
legations of the pleadings as amended 
and the Administrative Law Judge 
must make findings on any issue pre-
sented by the pleadings as amended. 

§ 10.68 Motions and requests. 
(a) Motions—(1) In general. At any 

time after the filing of the complaint, 
any party may file a motion with the 
Administrative Law Judge. Unless oth-
erwise ordered by the Administrative 
Law Judge, motions must be in writing 
and must be served on the opposing 
party as provided in § 10.63(b). A motion 
must concisely specify its grounds and 
the relief sought, and, if appropriate, 
must contain a memorandum of facts 
and law in support. 

(2) Summary adjudication. Either 
party may move for a summary adju-
dication upon all or any part of the 
legal issues in controversy. If the non- 
moving party opposes summary adju-
dication in the moving party’s favor, 
the non-moving party must file a writ-
ten response within 30 days unless or-
dered otherwise by the Administrative 
Law Judge. 

(3) Good Faith. A party filing a mo-
tion for extension of time, a motion for 
postponement of a hearing, or any 
other non-dispositive or procedural 
motion must first contact the other 
party to determine whether there is 
any objection to the motion, and must 
state in the motion whether the other 
party has an objection. 

(b) Response. Unless otherwise or-
dered by the Administrative Law 
Judge, the nonmoving party is not re-
quired to file a response to a motion. If 
the Administrative Law Judge does not 
order the nonmoving party to file a re-
sponse, and the nonmoving party files 

no response, the nonmoving party is 
deemed to oppose the motion. If a non-
moving party does not respond within 
30 days of the filing of a motion for de-
cision by default for failure to file a 
timely answer or for failure to pros-
ecute, the nonmoving party is deemed 
not to oppose the motion. 

(c) Oral motions; oral argument—(1) 
The Administrative Law Judge may, 
for good cause and with notice to the 
parties, permit oral motions and oral 
opposition to motions. 

(2) The Administrative Law Judge 
may, within his or her discretion, per-
mit oral argument on any motion. 

(d) Orders. The Administrative Law 
Judge should issue written orders dis-
posing of any motion or request and 
any response thereto. 

(e) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9359, 72 FR 54552, Sept. 26, 2007] 

§ 10.69 Representation; ex parte com-
munication. 

(a) Representation. (1) The Director of 
the Office of Professional Responsi-
bility may be represented in pro-
ceedings under this part by an attorney 
or other employee of the Internal Rev-
enue Service. An attorney or an em-
ployee of the Internal Revenue Service 
representing the Director of the Office 
of Professional Responsibility in a pro-
ceeding under this part may sign the 
complaint or any document required to 
be filed in the proceeding on behalf of 
the Director of the Office of Profes-
sional Responsibility. 

(2) A respondent may appear in per-
son, be represented by a practitioner, 
or be represented by an attorney who 
has not filed a declaration with the In-
ternal Revenue Service pursuant to 
§ 10.3. A practitioner or an attorney 
representing a respondent or proposed 
respondent may sign the answer or any 
document required to be filed in the 
proceeding on behalf of the respondent. 

(b) Ex parte communication. The Direc-
tor of the Office of Professional Re-
sponsibility, the respondent, and any 
representatives of either party, may 
not attempt to initiate or participate 
in ex parte discussions concerning a 
proceeding or potential proceeding 
with the Administrative Law Judge (or 
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